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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GCEKE, Judge: Respondent determined a deficiency of $44, 625

and an accuracy-rel ated penalty of $8,925 under section 6662(a)?

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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for 2007. After a concession,? the issues remining for decision
ar e:

(1) Wether petitioners are entitled to a fl owt hrough
deducti on under section 179 for expenses of an aircraft owned by
an S corporation, Bantam Leasing, Inc. (Bantan). W hold that
they are not;

(2) whether petitioners are |liable for an increased
deficiency arising fromthe disallowance of other flow hrough
expenses from Bantam associ ated with the mai ntenance of an
aircraft. W hold that they are; and

(3) whether petitioners are liable for an accuracy-rel ated
penal ty under section 6662(a) based on a substanti al
understatenment of income tax. W hold that they are not.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioners resided in
Chio. Since the tinme of its organi zation, the executive office
of Bantam has been in Bethel, Chio. Petitioners tinely filed
their joint Federal inconme tax return for 2007. |In July 2009

respondent issued a notice of deficiency to petitioners

2Respondent concedes that petitioners were not negligent
wi thin the neaning of sec. 6662(c) in claimng the deductions at
i ssue.
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determning a deficiency in incone tax of $44,625 and an addition
to tax of $8,925.

In 2007 and prior years Shanda Dougl as was the sol e owner
and officer of Bantam Charles Dougl as was an enpl oyee of
Bantam which operates an over-the-road trucki ng business.

Roughly 75 percent of Bantami s business is classified as
“critical timng” delivery services. 1In this line of work,
punctual dispatch of cargo is inportant as Bantami s accounts
could be placed in jeopardy should Bantamfail to deliver on
time. M. Douglas believed an aircraft would mnimze the risk
of losing custoners on account of tardy delivery, not by noving
freight but by potentially replacing drivers who becone ill or
who are unable to continue. M. Douglas consulted his certified
public accountant (C. P.A. ), Elaine S mmons, about the tax aspects
of purchasing an aircraft.

Bant am purchased a Cessna 150 aircraft for $19,500 in
Cct ober 2006 and then sold it for $26,000 in August 2007. Later
in 2007 Bantam purchased a Cessna 172 aircraft for $135, 000, and
it reported this purchase on Form 4562, Depreciation and
Anortization, as an item which Bantam el ected to expense under
section 179 up to the statutory maxi mum for 2007 of $125, 000.
Bant am al so deducted costs of $10,580 associated with upkeep and
storage of the aircraft in 2007. Petitioners reported the

section 179 deduction as flowi ng through to their personal incone
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tax return. The Form 4562 was attached to Bantamis Form 1120S,
U.S. Incone Tax Return for an S Corporation, which was prepared
and signed by C P. A Elaine Simmobns. Bantam naintai ned the
Cessna 172 at the Georgetown, Chio, airport, which is in a county
adj oi ning the one where Bantam had its executive offices.

M. Dougl as began taking flying | essons in 2006 with the
Cessna 150 and continued his flying |l essons in 2007 with the
Cessna 172. By the end of 2007 M. Dougl as had advanced no
further in Federal Aviation Adm nistration certification than
hol der of a student license. Fromthe tinme of Bantanis purchase
of the Cessna 150 until the corporation sold it, this aircraft
was never used for transporting replacenent drivers or for any
ot her Bantam business activity. Fromthe time of Bantans
purchase of the Cessna 172, including all of 2007, no enpl oyees
or officers of Bantamheld a pilot’s license that would have
enabled themto use the aircraft to transport a replacenent
driver. The sole use of the aircraft in 2007 was for M.

Dougl as’ flying | essons.
OPI NI ON

Section 179(a) allows taxpayers to elect to expense certain
depreci abl e busi ness assets and currently deduct the cost of
property for the taxable year in which the property is placed in
service. According to section 1.179-4(e), Incone Tax Regs., the

time property is “placed in service” neans the tinme that property
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is first placed by the taxpayer in a condition or state of
readi ness and availability for a specifically assigned function,
whet her for use in a trade or business, for the production of
inconme, in a tax-exenpt activity, or in a personal activity. |If
the property is used partially for business, a deduction under
section 179 is allowed only if the business use is nore than 50
percent of the property’ s use. Sec. 1.179-1(d), Incone Tax Regs.
M. Douglas used the aircraft in 2007 for personal flying
| essons, and the aircraft was never used in the conduct of a
trade or business of Bantam Petitioners bear the burden of
proving that the aircraft was used for a business purpose of
Bantam regarding the section 179 fl owt hrough expense. Respondent
bears the burden of proof regarding the increased deficiency
adj ustnment disallowi ng the aircraft maintenance expenses which

was asserted in respondent’s trial nenorandum See Rule 142(a).

Depreci ati on deductions nay be avail able under the “idle
asset” rule in situations where an asset, while not in actual
use, was neverthel ess devoted to the business of the taxpayer and

was ready for use should the occasion arise. See Piggy Wagly

S., Inc. v. Commssioner, 84 T.C 739, 745-746 (1985), affd. 803

F.2d 1572 (11th Gr. 1986). |In the context of the established
facts, however, petitioners’ attenpt to enploy the “idle asset”
rul e cannot succeed as their aircraft does not fit within the

rule’s requirenments. The Cessna 172 was not idle in that it was
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used for training by M. Douglas, and it was sinply never
avai l able for its alleged business function of providing an
expedi ted nethod of transporting drivers to retrieve di sabl ed
vehicles. An aircraft cannot be considered ready and avail abl e
for business use without a suitable pilot to fly it. During 2007
no enpl oyees or officers of Bantamheld a pilot’s |icense that
woul d have enabled themto use the aircraft to transport a
repl acenent driver. Petitioners vague assertion that there were
“stand-by pilots” in 2007 is not credible. There is no evidence
in the record, aside from M. Douglas’ statenent, that there were
any “stand-by” pilots for the aircraft; and there is no evidence
at all that would support a finding that Bantam had access to
standby pilots on an expedited schedul e, which was the alleged
busi ness reason for the aircraft. There is no evidence in the
record of any agreenent between a qualified pilot and Bantamt hat
m ght suggest his or her availability for the purpose of flying
drivers to disabled vehicles on short notice.

The Cessna 172 aircraft was not available to performits
al l eged function in 2007. Therefore, we find that petitioners
are not entitled to a fl owt hrough deduction under section 179.
Furthernore, the increased deficiency of $10,580 is al so
sust ai ned because respondent has established that the deductions

in question related to the aircraft.
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Finally, we conme to the issue of whether petitioners should
be liable for a penalty for the underpaynent of their Federal
i ncone tax for 2007. A taxpayer may be |iable for a 20-percent
penalty on the portion of an underpaynment of tax attributable to
a substantial understatenent of incone tax. See sec. 6662(a),
(b)(2); sec. 1.6662-2(a)(2), Income Tax Regs. The accuracy-
related penalty does not apply, however, to any portion of an
under paynent for which there was reasonabl e cause and with
respect to which the taxpayer acted in good faith. See sec.
6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs. Reasonabl e cause
has been found when a taxpayer selects a conpetent tax adviser,
supplies the adviser with all relevant information and,
consistent with ordi nary business care and prudence, relies on
the adviser’s professional judgnent as to the taxpayer’s tax

obligations. Sec. 6664(c)(1); Estate of Young v. Conm Ssioner,

110 T.C. 297 (1998).

M. Douglas did consult with his CP.A tax return preparer,
El ai ne Si nmons, about the aircraft-rel ated deductions, and his
reliance on her advice was in good faith. Accordingly, we do not
sustain respondent’s determ nation of the accuracy-rel ated
penal ty because petitioners chose a conpetent adviser, properly
provided information, and relied in good faith on her advice.
Petitioners accordingly had reasonabl e cause for, and acted in

good faith wth respect to, the underpaynment for 2007 and
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therefore are not liable for the section 6662(a) accuracy-related
penal ty.
A Rul e 155 conmputation will be necessary to conpute the
anount of the increased deficiency, but no addition to tax is
appl i cabl e.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




